






























































































to the permits (01668 and 01669) the Executive Director erroneously references in the cited text 

above: 

The EPA does not agree with the TCEQ's interpretation that White Paper Number 

1 and White Paper Number 2 support the practice of not listing in the title V permit 

those emission units to which generic requirements apply. As both White Papers 

state, such an approach is only appropriate where the emission units subject to 

generic requirements can be unambiguously defined without a specific listing and 

such requirements are enforceable. See, e.g., White Paper Number J at 14; White 

Paper Number 2 at 3 1. Thus, not listing emission units for PBRs that apply site­

wide may appropriate in some cases. However, for other PBRs that apply to 

multiple and different types of emission units and pollutants, the Proposed Permit 

should specify to wh ich units and pollutants those PBRs apply. Further, PBRs are 

applicable requ irements for title V purposes. The TCEQ's interpretation of how 

White Paper Number 1 and White Paper Number 2would apply to insignificant 

emission units does not inform how PBR requirements must be addressed in a title 

V pem1it. See, e.g., 30 TAC 122.10(2)(H). The TCEQ should provide a list of 

emission units for which only general requirements are applicable, and if an 

emission unit is considered insignificant, it should be identified in the State of Basis 

as such. The TCEQ must revise the permits accordingly to address the ambiguity 

surrounding PBRs. 

Deer Park Order at 15. 

Next, the Executive Director exp lains that: 

The NSR Authorization References table in ·the draft Title V pennit incorporates 

the requirements of NSR Penni ts, including PBRs by reference. All "emission 

limitations and standards, including those operational requirements and limi tations 

that assure compliance with all applicable requirements at the time of permit 

issuance" are specified in the PBR incorporated by reference or cited in the draft 

Title V permit. When the emission limitation or standard is not specified in the 

referenced PBR, then the emissions authorized under the permit by rule from the 

faci lity are specified in 30 TAC§ 106.4(a)(l ). 

Response to Comments at 13. 

While the Executive Director is correct that, with the exception of PB Rs certified under 30 

Tex. Adm in. Code§ I 06.6, which will be addressed shortly, Texas's rules establish generic limits 
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for projects authorized by PBR, this fact does nothing to rebut EIP 's demonstration that the 

Proposed Permit fails to explain how these generic limits apply to emission units at the Port Arthur 

Refinery. 

For example, the Proposed Permit lists 151 different emission units at the Port Arthur 

Refinery that have been authorized by the same PBR, 106.472 (9/4/2000). Depending upon how 

many times this single PBR has been claimed to authorize projects at the Port Arthur Refinery, 

Motiva's 106.472 tanks may be permitted to emit between 25 and 3,775 tons ofVOC each year. 

Reading the applicable rules identified by the Executive Director does nothing to clarify how much 

each unit at the Port Arthur Refinery authorized by 106.4 72 (9/4/2000) is authorized to emit or 

how much the units- in aggregate-are authorized to emit. Because the Proposed Permit fails to 

explain how the generic limits in cla imed PBRs apply to units at the Port Arthur Refinery, and 

because it is impossible for the reader to determine what the applicable limits are for each unit 

authorized by PBR based on infonnation in the pennit record for this project, the applicable PBR 

limits are not practicably enforceable. Accordingly, the Administrator must object to the Proposed 

Penn it. 

In the next section of his response, the Executive Director proceeds to undermine his 

assertion that readers of the Proposed Permit may look to TCEQ's PBR rules to identify the 

relevant limits for each of the PB Rs claimed by Motiva: 

Permit holders may also ceriify emissions in a PBR registration to establish 

federally enforceable emission limits below the emission limits of 30 TAC I 06.4 

which establishes limits for production and planned MSS for each facility (p iece of 
equipment)[.] 

.... PBR registrations may be cetiified to demonstrate that emission allowables for 

each facility claimed under the PBR are less than the netting or major source trigger 
levels under the PSD and NNSR programs. Certifications are also required for sites 

subject to NOx cap and trade programs under 30 TAC Chapter IO I and for ensuring 

41 



that any PBR claims do not exceed permitted flexible caps fo r fac ili ties permitted 

under 30 TAC Chapter 116, Subchapter G. 

Response to Comments at 14. 

The Proposed Pem1it, however, does not list which units authorized by PBR are subject to 

federally enforceable limits in certified PBR registration. Thus, even if the Proposed Permit was 

clear about how many times Motiva has claimed each PBR listed in the Proposed Permit and which 

units were included in each such project, the reader could still not dete1mine whether the limits for 

each such project are the generic limits listed in Texas's Chapter 106 rules or lower case-specific 

limits established by a certified PBR registration. Because a reader cannot determine, based on 

infonnation in the permit record whether limits for each claimed PBR are generic or case-specific, 

it is impossible to detennine which limits apply to units at the Port Arthur Refi nery authorized by 

PBR and the limits, therefore, are not practicably enforceable. 

The Executive Director's acknowledgment that PBRs can be used to establish case-specific 

limits for PB R projects that would otherwise trigger major NSR preconstruction review 

requirements also provides additional support for Petitioners' demonstration that the Proposed 

Permit's PBR moni toring requirements are deficient. Limits established to restrict a faci lity's 

potential to emit below major modification tlu·esholds must be practicably enforceable. In the 

Matter ofYuhuang Chemical Inc. Methanol Plant, Order on Petition No. Vl-20 l 5-03 at 14 (August 

31, 2016). In order for an emission limit to be enforceable as a practical matter, "the pennit must 

clearly specify how emissions will be measured or detennined for purposes of demonstrating 

compliance with the limit." Id. Motiva 's certified PBR registrations are not practically 

enforceable, not only because the Proposed Permit fails to establish any specific monitoring 

methods that assure compliance with any certified PBR limit, but also because the Proposed Permit 
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fails to identify applicable source-specific certified PBR emission limits used to avoid major NSR 

requirements. 

The Proposed Pem1it is deficient because one cannot tell from information in the Proposed 

Permit and the Statement of Basis how much pollution and which pollutants each unit at the Port 

Arthur Refinery may emit under claimed PBRs. The Executive Director's response to comments 

on this issue include factual inaccuracies, raises new problems, and fa ils to rebut Petitioners' 

demonstration that the Proposed Permit fa il s to sufficiently identify and assure compliance with 

app licable requirements. 

C. The Proposed Permit Fails to Identify Applicable Emission Limits, Operating 
Requirements, and Monitoring, Reporting, and Recordkeeping Requirements 
for Emission Units Subject to NSPS and NESHAP Rules 

1. Specific Grounds for Objection, Including Citation to Permit Term 

The Proposed Pennit's incorporation by reference of 40 C.F.R. Part 60, Subpart Ja and Part 

63, Subparts DDDDD, ZZZZ, and EEEE ("Federal Subparts") requirements is deficient because 

the Proposed Permit fails to the identify specific emission limitations, standards, appl icable 

monitoring and testing, recordkeeping, and reporting requirements that apply to each unit at the 

Port Arthur Refinery under these regulations. Proposed Permit at 72-323. 

2. Applicable Requirement or Part 70 Requirement Not Met 

Each Title V permit must include and assure compliance with applicable requ irements. 40 

C.F.R. § 70.6(a) and (c). Applicable requirements include 40 C.F.R. Parts 60 and 63 rules "that 

have been promulgated or approved by EPA through rulemaking at the time of issuance but have 

future-effective compliance dates." 40 C.F.R. § 70.2. Whi le incorporation by reference of 

requirements in federal regulations may be acceptable in some circumstances, Title V permits 

incorporating federal requirements by reference must, at a minimum, "identify the specific 

emission limitations, standards, applicable monitoring and testing, recordkeeping, and reporting 

43 



requirements for each un it." Objection to Title V Permit No. 01420, CITGO Refining and 

Chemicals Company, Co,pus Christi Refinery- West Plant ("Citgo Order") at 2-3 (October 29, 

201 O); Tesoro Order at 8-9. 

3. Inadequacy of the Permit Term 

For each unit at the Port Arthu r Refinery subject to the above-listed Federal Subparts, the 

Proposed Permit's Applicable Requirements Summary table includes a generic statement that 

Motiva must comply with applicable provisions in the relevant subpart. The Proposed Permit does 

not identify any specific limits, operating requirements, monitoring, testing, recordkeeping, or 

reporting requirements that apply to any unit at the Port Arthur Refinery under these regulations. 

EPA has objected to many Title V permits, which , like the Proposed Permit, incorporate Part 60 

and 63 regu lations by reference without specifying which requirements in the relevant subpa1t s 

apply to units at the source. See, e.g., Citgo Order at 2-3; Tesoro Order at 8-9. 

The Proposed Permit's fa il ure to list the specific Federal Subpart compliance options and 

emission limits for units at the Port Arthur Refinery makes Motiva 's compliance obligations 

unclear. The lack of specific monitoring and testing requirements creates ambiguity, ra ises 

applicabi lity concerns, and renders the permit unenforceable as practica l matter. In addition, the 

lack of detail detracts from the usefulness of the permit as a compliance tool for the source. To 

resolve this deficiency, the Executive Director must revise the Proposed Permit to identify each 

unit subject to the Federal Subparts and identify the specific emission limitations, standards, 

applicable monitoring and testing, recordkeeping, and reporting requirements for each unit. Citgo 

Order at 2-3. 

4. Issues Raised in Public Comments 

EIP did not raise this issue in its public conunents. However, the Proposed Permit's 

deficient method of incorporating Part 60 and 63 requirements may be raised for the first time in 
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this Petition, because the basis for this issue did not arise until after the public comment period 

closed. 42 U.S.C. § 766ld(b)(2) ("The petition shall be based only on objections to the permit that 

were raised with reasonable specific ity during the public comment period ... unless . . . it was 

impracticable to raise such objections ... or unless the grounds for such objection arose after such 

period."). The Draft Permit's Applicable Requirements Summary did not include references to 

above-listed Federal Subpa1is. These requirements were added to the Proposed Permit after the 

close of the publ ic comment period. Compare (Exhibit 11 ), Draft Permit at 54-176 to Proposed 

Permit at 72-323. 

5. Analysis of State's Response 

Though ElP did not raise this issue in its publ ic comments, the Executive Director provided 

some re levant information about revisions to the Draft Permit in response to EPA's comments on 

the permit: 

Tt has been a long standing practice for TCEQ to list applicable requirements in the 

T itle V permit's App licable Requirement Summary when the TCEQ has not 

developed the Requ irement Reference Tables (RRT) for state and federal 

applicable requirements. The RRT consists of unit attribute forms and regulatory 

flowcha11s that assist in making applicability determinations which include 

monitoring/testing, recordkeeping, and reporting requirements. This practice was 

discussed with EPA Region 6 in Waco during the last round of objection 

negotiations and there were no objections raised by EPA during that time. 

Motiva is required to keep appropriate records of monitoring/testing and other 

requirements to certify compliance with 40 CFR Part 63, Subpart DODOO. 

TCEQ's position is that high level requirements are enforceable as the records will 

indicate the compliance options and monitoring data that was used to certify 

compl iance with the emission limitations/standards. 

Response to EPA at Response 4. 

This response does not rebut Petitioners' demonstration that the Proposed Permit's 

incorporation by reference of Federal Subpart requirements is deficient. Whether or not the TCEQ 
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has developed general attribute forms and applicabi li ty flowcharts for these federa l requirements, 

each Title V pennit must identify the specific limits, operating requirements, and monitoring, 

recordkeeping, and reporting requirements that apply to the permitted source. Relevant 

applicability determinations must be made as part of the Title V review process and must be 

reflected in each Title V permit. EPA's fa ilure to object to the incomplete incorporation by 

reference of federal requirements at a negotiation meeting has no bearing on the clear requirements 

of the Act and EPA 's repeated objection to Title V permits, which, like the Proposed Pem1it, fail 

to specify the applicable limits, operating requirements, and methods that assure compl iance with 

such requirements in applicable Part 60 and 63 regulations. 

VI. CONCLUSION 

For the foregoing reasons, and as explained in EIP 's timely-filed public comments, the 

Proposed Permit is deficient. The Executive Director's Response to Comments also failed to 

address Petitioners' sign ificant comments. Accordingly, the Clean Air Act and EPA 's 40 C.F.R. 

Part 70 rnles require that the Administrator object to the Proposed Pennit. 
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Isl Gabriel Clark-Leach 

Gabrie l Clark-Leach 
Environmenta l Integrity Project 
707 Rio Grande, Suite 200 
Austin , TX 78701 
(512) 637-9478 (phone) 
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